the affirmative defense.     Haro  v.   Magma  Copper Company,

4  PMSHRC  1935   (1982).     The ultimate  burden   of  persuasion does

not shift  from the complainant.     Robinette,   supra.     See   also

Boich v.   FMSHRC,   719 P.2d 194   (6th  Cir.   1983);   and Donovan v.

Stafford Construction Company,   No.   83-1566   D.C.   Cir.

(April  20,   1984)    (specifically-approving   the Commission's

Pasula-Robinette  test).     See  also MLRB  v.   Transportation

Management  Corporation,   ___ U.S.   ___,   76   L.ed.2d   667   (1983),

where  the  Supreme  Court  approved  the  NLRB's  virtually   identi-
cal analysis  for discrimination cases   arising under  the
National Labor  Relations Act.

Direct  evidence of  actual  discriminatory motive  is   rare.
Short  of  such evidence,   illegal  motive may  be  established  if
the facts  support  a reasonable  inference   of  discriminatory
intent.     Secretary on behalf  of  Chacon  v.   Phelps   Dodge  Corp.,
3 FMSHRC  2508,   2510-11   (November   1981),   rev'd  on  other   grounds
sub nom.   Donovan  v.   Phelps  Dodge  Corp. ,   709  F.2d   86   (D.C.   Cir.
1983);   Sammons v.  Mine Services  Co. ,   6  PMSHRC  1391,   1398-99
(June  1984).     As  the Eight Circuit  analogously stated with
regard to discrimination cases   arising  under  the  National Labor
Relations  Act  in  NLRB v.   Melrose  Processing Co./   351  F.2d  693,
698   (8th  Cir.   1965):

It would  indeed be the unusual   case  in
which the link between  the discharge  and the
[protected)   activity could  be  supplied exclu-
sively  by direct evidence.     Intent   is  subjec-
tive and  in many cases  the discrimination can
be proven only by the use  of circumstantial
evidence.     Furthermore,   in analyzing   the evi-
dence,   circumstantial or direct,   the   [NLRB]   is
free  to draw any reasonable  inferences.

Circumstantial  indicia of  discriminatory intent  by  a
mine operator against a complaining miner   include  the  follow-
ing:     knowledge by the operator  of   the miner's protected
activities;   hostility towards  the miner  because of  his  pro-
tected  activity;   coincidence  in  time  between  the  protected
activity and the adverse action complained  of;   and disparate
treatment  of  the  complaining miner  by  the   operator.

In  Bradley v.   Belva Coal Company,   4   FMSHRC   982,   993   (June
1982),   the Commission  stated  as   follows:

As  we emphasized in  Pasula,   and  recently
re-emphasized  in Chacon,   the  operator  must
prove that  it would have disciplined  the miner
anyway  for the unprotected  activity  alone.
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